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Installation Needs Observation 

The Facts 
Smith Corporation was hired by a railroad company to 
provide construction observation and material testing 
services for a new diesel fuelling facility. The facility was 
located above an aquifer that was the sole source of water 
for over 500,000 local residents. Protection of the aquifer 
was the number one priority for the design, construction 
and operation of the facility, and it was to be completely 
sealed off by three layers of membrane material under 
and around the facility. The contract used on the project 
was owner-dictated and contained clauses providing 
broad indemnity for the railroad company, limited only by 
the railroad company’s intentional misconduct or gross 
negligence. 

When construction was almost complete, the railroad 
company discovered 1,800 gallons of fuel had escaped 
and penetrated the space between the first and third 
layers of the membrane. The damage was caused by a 
pipe that appeared to be crushed by a contractor who 
installed a septic tank late in the project. The Department 
of Environmental Quality stopped all operations until 
the environmental integrity of the site was confirmed. 
Thankfully, there was no contamination to the aquifer. 
The railroad company carried out an investigation into the 
penetration of the membrane. Four defectively installed 
pipe boots that were intended to prevent leaks around 
penetrations of the membrane were discovered. The 
railroad company filed suit for $17.9 million in damages. 

The Result 
There was exposure for severe cracking of the concrete, 
lack of specs for liner boot seals, industrial waste line 
break, pollution, inadequate construction observation, 
and an inadequate number of observers on the site during 
critical construction. The exposure exceeded the policy 
limits and the case was settled at mediation for $4.8 
million for the civil engineer, $6 million for the contractor, 
and $905,000 for the insured.  

RISK FACTOR #1 

Adequate construction observation and testing might have 
revealed the crushed pipe sooner.  

RISK FACTOR #2  

The insured did not have the contract reviewed by a risk manager 
and it could be argued that the contract language extended the 
insured’s indemnity to losses caused by the misconduct of others. 

 
Visit victorinsuranceus.com/construction for more information or contact a Design & Construction underwriter at (301) 961-9800 or 
design.us@victorinsurance.com.
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