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IT IS SAID that the best defense is a 
good offense. This may be true in 
football, but in litigation, the best 
defense is one for which someone 
else pays. Because litigation is costly, 
public agencies (and others) often 
attempt to shift the risk of defense and 
indemnifi cation to other parties. This 
shift can be achieved three ways: 
through non–insurance contracts, 
through insurance, or both.

The Story
The Department of Public Works (DPW) 
has contracted with Ace Construction 
to build a large wastewater treatment 
plant. The contract between them calls 
for Ace to indemnify the DPW against 
any claims arising from Ace’s work 
under the contract. During construction, 
a worker employed by Ace at the site 
is injured when a tractor runs over 
his foot. Unable to sue Ace directly, 
(because of the worker’s compensation 
“exclusive remedy”), the injured 
employee sues the DPW. 

In simple terms, Ace Construction 
should provide a defense to the 
Department of Public Works and 
indemnify them against any liability 
they may have to the employee.

Contractual Indemnity
Typically, contractual indemnity or 
“hold harmless” agreements provide 
that one party (“Ace Construction 
Company”) will indemnify the other 
party or public entity (the “Department 
of Public Works”) if a claim is 
made against the public entity for 
work performed by the construction 
company, under their contract. 

But wait! The tractor driver is 
not employed by Ace or by any 
subcontractor of Ace. Ace asserts that 
it had no contractual or other duty to 
supervise the tractor company’s work 
or employees on the job site. Thus, 
Ace refuses to defend or indemnify the 
Department of Public Works, until there is 
some fi nding that Ace is actually at fault.  

The plot thickens — the tractor 
company has fi led for bankruptcy. 
Also, contrary to its separate contract 
with the DPW, it has failed to maintain 
liability insurance. In fact, the tractor 
company’s insurance has been 
cancelled for nonpayment of premiums. 

If the DPW and its insurance carrier 
are to avoid the substantial costs of 
defending the injured employee’s 
lawsuit, the DPW’s only recourse is to 
make a claim against Ace.

At this point, the contractual hold 
harmless clause is worth nothing unless 
Ace is found to be at fault. 

Insurance Maintenance Clauses
Suppose the contract between the 
DPW and Ace states that Ace has to 
maintain, in force, a liability insurance 
policy with $1,000,000 in coverage 
and that names the DPW as an 
additional insured. The DPW may 
never see Ace’s insurance policy, but 
rely upon a Certifi cate of Insurance 
prepared by Ace’s insurance broker. 
The DPW can turn to Ace’s insurer 
directly as an “insured” under Ace’s 
policy, and can obtain both defense 
and indemnifi cation. Right?

Here are two of the more 
common pitfalls:

Many liability insurance policies • 
exclude any claims made by 
an employee of “any insured.” 
Contract clauses may require that 
one party maintain insurance and 
name the other as an additional 
insured and will also require that 
the policy contain a “cross–liability 
endorsement” (sometimes called a 
“severability of interests clause”). 
This way, each insured will be 
treated as if it was the only insured 
under the policy. 
Certifi cates of Insurance are often • 
the only evidence companies 
or public agencies have of 
being made additional insureds. 
Under some insurance policies, 
there is a “blanket” additional 
insured endorsement. The blanket 
extends coverage to any person 
or entity that (in this case) Ace is 
contractually obligated to name 
as an additional insured. Not 
all liability policies contain such 
clauses. Thus, the broker’s issuance 
of a Certifi cate of Insurance will not 
usually create a direct contractual 
relationship between Ace’s 
insurance company and the DPW. 
Only an endorsement appended to 
the insurance policy will normally 
create that relationship. The DPW 
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Use of Outside Contractors A 
Loss Control Perspective

The use of outside contractors has 
become commonplace for public 
agencies. Contractors can provide a 
variety of services and allow specialized 
work to be completed without the 
expense of hiring full time employees, 
or incurring the expense of buying and 
maintaining equipment. However, 
using outside contractors can 
present concerns. 

All public entities should employ a 
Contractor Safety Policy when hiring 
contractors. The policy is intended to 
ensure that all safety plans, policies 
and procedures are communicated 
to the participating contractors. It 
also allows the contractors chance to 
communicate the same information to 
the governmental entity. This type of 
program is designed to prevent personal 
injuries and ensure claims are correctly 
transferred to the appropriate party.

The following elements should be 
incorporated into a written contractor 
safety policy. 

Purpose — The policy’s purpose for your 
public agency, employees and citizens.

Explanation of Responsibilities — 
This should include statements of both 
the public agency responsibilities as 
the hiring party and the contractor’s 
responsibilities for working safely while 
on the premises. Specifi c information 
such as who is responsible for safety 
communication with contractors, who 
is the internal contact person regarding 
contractor safety problems, or other 
persons responsible for training, etc. 
should be included.  

Contractor Selection Guidelines — 
This is the core of the policy. It contains 
information to be considered when 
choosing contractors to perform work 
for the public agency. This section 
addresses items in which there is a 
vested interest i.e. safety programs/
procedures, training activities, loss 
history, certifi cate of insurance limit, 
type of insurance requirements and 
additional insured requirements.

Guidelines for information exchange
— A section of the policy laying out what 
type of information is to be exchanged 
and how it is to be accomplished. As 
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should insist on receiving a copy 
of the actual endorsement to Ace’s 
policy, so they are assured they 
are covered under that policy. 
The DPW should also insist that 
the endorsement states that Ace’s 
insurance will be primary, and that 
the DPW’s own liability insurance 
will only act as excess coverage. 

Broad–Form Contractual 
Liability Coverage
A common provision in liability policies 
is a broad–form contractual liability 
endorsement (or coverage grant) in 
the contracting party’s liability policy. 
In our example, Ace is covered by its 
contractual hold harmless agreement 
in favor of the DPW. However, Ace 
is covered and the DPW is not an 
additional insured under Ace’s policy 
by virtue of a broad–form clause. Thus 
the burden is not on Ace’s insurance 
company to directly defend the 
DPW, but does give Ace the fi nancial 
backing necessary to make good on 
its contractual promise to hold the 
DPW harmless from liability, including 
defense costs.

Broad–form contractual liability 
coverage does not require that a 
policy endorsement be issued that 
specifi cally refers to the agency. If 
Ace’s contract with the DPW is typical 
of their business, they will be covered 
for most of their contractual promises to 
the DPW — to defend and indemnify 
the agency. If Ace has promised to 
hold the DPW harmless against claims 
resulting from intentional wrongdoing, 
and even against punitive damage 
liability, its contractual obligations and 
its coverage may not be completely 
comparable. In California and some 
other states, insurance coverage cannot 
extend to willful misconduct or punitive 
damages. California public agencies 
are immune from punitive damage 
liability under state–law tort claims.  

For the risk manager, the key to all 
of the above types of protection is to 
understand what they do and do not 
protect against.  Being defended from 
the outset of the case by another party 
or its insurer is the best way to be in a 
lawsuit, if one must be at all.

Louis H. Castoria and Ralph W. Robinson are 
partners in the San Francisco offi ce of Wilson, Elser, 
Moskowitz, Edelman & Dicker LLP, the world’s largest 
law fi rm that specializes in defending insurance 
policy holders. Should you have any questions 
concerning this article, feel free to contact them at 
415-433-0990, or through the fi rm’s website, www.
wemed.com.
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Use of Outside Contractors A Loss 
Control Perspective (Cont. from page 1)

a minimum, contractors should be made 
aware of the City/Agency’s safety procedures. 
Additionally, to prevent oversight, 
contractors should be provided written safety 
instructions. These instructions should 
be attached to all bid specifi cations and 
included in all work contracts. 

Items typically contained in safety 
instructions include:

Emergency procedures and • 
telephone numbers
Personal protective equipment • 
requirements, including fall protection
Lockout/tagout procedures• 
Welding and cutting permits• 
Procedures for handling and working • 
with hazardous chemicals
Smoking regulations• 
Housekeeping practices• 
Fire protection equipment impairment • 
handling procedures
Fire notifi cation procedures• 

Specifi c Training requirements — This 
section should spell out any general or 
specifi c training required of the contractor 
for their employees before beginning work. 
Additionally, it should defi ne the training the 
agency will provide for its employees, based 
on contractor safety information relating to 

the work to be performed. Contracts should 
stipulate that all applicable safety standards 
and building codes will be in compliance. 

Recordkeeping requirements — This 
section outlines what records it is 
recommended to keep regarding the 
entity/agency and the contractor’s safety 
performance, communication, and training 
during contract work projects.  

Again, depending upon the operations and 
exposures, additional instructions may be 
needed.

Nothing will completely eliminate the 
possibility of an accident or loss resulting 
from the work of outside contractors. 
However, securing certifi cates of insurance 
and requiring to be named as an additional 
insured before work begins, will help reduce 
and transfer the risk.

The information contained in this publication 
was obtained from sources believed to be 
reliable. RiSC and its employees make no 
guarantee of results and assume no liability 
in connection with either the information 
herein contained or the safety suggestions 
herein made. Moreover, it cannot be assumed 
that every acceptable safety procedure is 
contained herein or that abnormal or unusual 
circumstances may not warrant or require 
further or additional procedure.

Requiring contractors to have insurance is good risk management practice for 
public entities. With insurance, the contractor assumes some of the entity’s liability 
described in the contract. Also, the entity —its offi cers, offi cials, employees 
and volunteers — is protected against claims or judgments arising from the 
contractor’s activities. The following specifi cations are critical to public entity 
insurance and should be seriously considered: 

Risk evaluation• 
Specify types of insurance needed and fi t insurance limits to the situation.• 
Fully describe the maximum deductibles or self–insured retentions that the • 
contractor must maintain.
Public entity, its offi cials, employees and volunteers must be “insureds” for all • 
required liability coverage.
Contractor’s insurance must be primary; they must submit proof of insurance • 
and provide copies of endorsements - not certifi cates of insurance.
Endorse policies giving the public entity at least 30 days’ notice when • 
cancelling or reducing insurance coverage.
Insurance must be placed with insurers that meet a certain minimum rating.• 
Review Aggregate Limit provisions; the insurance must remain in effect for the • 
duration of the project to ensure proper protection for the public entity.

To be as certain as possible about coverage and compliance with requirements, 
the entity should obtain a copy of the complete insurance policy and read it 
carefully.
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