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YES,  you can be sued. During a 
recession, employees often pursue 
litigation more readily than in more 
prosperous times. This is especially true 
as employees see their futures clouded 
by plummeting investments in retirement 
plans. Not-for-profi t organizations are 
not immune to potential litigation. Your 
organization, your staff, and your 
volunteer leadership have exposure 
to claims from your employees and, if 
your organization also sponsors benefi t 
plans for the employees of members, 
from others harmed by actions covered 
under the Employee Retirement Income 
Security Act of 1974 (ERISA).

ERISA is the landmark legislation that 
governs employee retirement plans 
and specifi cally defi nes duties and 
obligations of those responsible for 
the plan—its fi duciaries. Fiduciary 
liability under ERISA is an exposure 
that individuals and organizations have 
as a result of their relation to a benefi ts 
plan. The exposure not only affects 
staff members; volunteer members of 
the governing boards or committees of 
not-for-profi t membership organizations 
are likely to have some exposure to 
fi duciary liability under the law.

ERISA fi duciaries can be personally 
liable for breaches, and can be held 
responsible for the breaches of co-
fi duciaries. Either of these situations 
can impact a fi duciary fi nancially. For 
not-for-profi t entities, the assets of the 
organization are at risk; for individuals, 
personal assets may be at risk. 

ERISA Attaches Risk to Plan Fiduciaries
Defense costs and legal liability 
can arise for plan fi duciaries when 
they are alleged to have failed 
the obligations ERISA establishes. 
Claims that a fi duciary duty has been 
breached can involve situations such 
as benefi t claim denials, a reduction 
in benefi ts, inadequate plan funding, 
plan terminations, or the questionable 
choice of an outside service provider, 
insurance company, or investment 
management fi rm.

Plans are required to identify one or 
more named fi duciaries, who control 
and manage the operation and 
administration of the plans. ERISA 
fi duciary liability arises for members 
of governing boards or committees of 
not-for-profi t organizations because 
employee benefi t plans sponsored by 
the organizations often identify those 
bodies, or individual members thereof, 
as named fi duciaries for the plans. 
Similarly, employee benefi t plans that 
are funded must identify a trustee—
often the governing board or committee 
of the not-for-profi t organization—to 
hold the plan’s assets. 

Prudence and Care are Essential
The rules are complex, but in general, 
an ERISA fi duciary must follow the 
terms of the employee benefi t plan 
as long as the terms of the plan are 
consistent with the requirements of 
ERISA. All fi duciaries must discharge 
their duties solely in the interest of 
the benefi t plan’s participants and 
benefi ciaries, and for the exclusive 
purpose of providing benefi ts to those 
parties, while covering the reasonable 
expenses of administering the plan. 

The standard by which an ERISA 
fi duciary’s conduct is measured is the 
care, skill, and diligence under the 
prevailing circumstances that a prudent 
person, acting in a similar capacity 
and familiar with such matters, would 
use in the conduct of an enterprise of 
like character and aims. This standard 
assumes that the fi duciary has the 
expertise necessary to make decisions, 
or that he or she will hire advisers and 
counsel for assistance. 

An ERISA fi duciary is prohibited from 
causing the employee benefi t plan 
to engage in certain transactions 
with parties-in-interest. Additionally, 
an ERISA fi duciary is prohibited 
from dealing in plan assets for his 
or her own interest. These rules are 
collectively known as prohibited 
transaction rules; and there are 
statutory and administrative exemptions 
for certain types of prohibited 
transactions. 

Exposure Could Increase Signifi cantly
The panic over lost retirement savings 
is not the only factor that leads to 
increased exposure to fi duciary 
liability suits. In early 2008, the United 
States Supreme Court clarifi ed that an 
individual plan participant may recover 
damages as a result of an ERISA 
fi duciary’s breach of duty even if that 
breach affected only that individual’s 
401(k) plan account.  Prior to the 
decision, courts had generally taken 
the view that ERISA provided a remedy 
for fi duciary breach claims only for 
relief sought for the plan as a whole.

With the move from defi ned benefi t 
pension plans to defi ned contribution 
plans with individual accounts, the 
emphasis on protecting the entire plan 
from fi duciary misconduct did not 
refl ect how benefi t plans had changed.  
The Supreme Court explained that 
relief is available under ERISA 
regardless of whether the alleged 
fi duciary breach diminished plan assets 
payable to all participants or only a 
single participant’s individual account. 

Risk Can be Limited, But Not Eliminated
Today there is a strong trend for not-
for-profi t organizations to limit the 
risk of ERISA fi duciary exposure for 
members of their governing boards 
or committees by delegating specifi c 
fi duciary functions to third parties. 
Some not-for-profi ts are under the 
mistaken impression that this totally 
eliminates their fi duciary responsibility. 
Any person exercising discretion or 
control over the plan is a fi duciary and 
may be held responsible. In the case of 
contracting out for the administration of 
the plan, the governing board’s liability 
for fi duciary violations related to trustee 
and administrative functions is focused 
on the board’s care in selecting and 
monitoring the third parties. 

Sound Procedures for Managing Risk
Fiduciaries should fi rst review their 
current plan administration and 
account investment processes to 
confi rm that all steps are being taken 
to avoid administrative errors affecting 
plan participants’ accounts. Proper 
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and diligent administration is generally 
the best defense against potential 
litigation. 

Another way to reduce fi duciary 
related risks is to obtain knowledgeable 
advisors who can handle some 
fi duciary functions. This includes 
third party service providers such as 
mutual fund or investment managers, 
banks, insurance companies, 
lawyers, and accountants. Under 
these circumstances, the fi duciary 
is not held liable for the individual 
investment decisions of the third party 
manager, but is still required to monitor 
the manager periodically to make 
certain the assets are being handled 
“prudently.”

Finally, employers should review their 
existing fi duciary insurance coverage 
to determine whether it is suffi cient if 
the amount of ERISA fi duciary breach 

litigation increases, or consider 
purchasing fi duciary coverage if none 
is in place. Any increase in fi duciary 
litigation could become very costly for 
employers, and fi duciary insurance 
policies may have limits that could 
be quickly reached if the numbers of 
lawsuits against any plan increases 
greatly. 

Fiduciary Liability Insurance Is Focused 
and Fundamental 
There is some confusion about the 
type of liability insurance needed to 
address fi duciary risks, even among 
insurance professionals. A commercial 
general liability policy is not suffi cient 
to respond to the broad range of 
risks confronting fi duciaries. Most 
comprehensive liability insurance 
policies and most directors and offi cers 
liability insurance policies exclude 
coverage for ERISA violations.  
So a general liability policy with an 

employee benefi ts liability endorsement 
is insuffi cient. Usually, coverage must 
be acquired through a separate ERISA 
fi duciary liability insurance policy

Fiduciary liability insurance is available 
from Schinnerer as a standalone policy, 
or as part of a management liability 
package, which typically includes 
directors and offi cers liability and 
employment practices liability.

Thorough plan oversight, use of 
qualifi ed benefi t plan professionals, 
and proper training of employees who 
handle benefi t plan functions are the 
key elements to ERISA compliance. 
However, an appropriate fi duciary 
liability insurance policy is a must for 
those situations when, for whatever 
reason, a fi duciary breach is alleged to 
have occurred. 
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