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RISkS AbOund. Whether it’s a 
statistic about the chances of getting 
married over the age of 40 or data 
linking obesity and diabetes, we’re 
always calculating the odds.

For townships, cities, and other public
entities, the risk of being sued is always
present—and sometimes unavoidable.
Fortunately, a number of states have 
taken steps to protect public entities 
from certain types of lawsuits.

This issue of Public Domain looks 
at street and road exposures and 
exposures resulting from sewer 
backups. What immunities do public 
entities typically have? What are 
the limitations?

“Most states have some form of 
jurisdictional immunity,” says J. Mayer,
Vice President of Claims at network
Adjusters. “Typically, these include both
design and discretionary immunity 
categories.” design immunities 
address the way a road is built; for 
example, is there an S curve that ices 
up each year? If the cost to engineer 
or “design” around the problem is 
prohibitive, then the state could enjoy 
immunity from accidents at that spot. 
However, if the state knows there’s a
design defect and does nothing about 
it (such as posting reduced speed 
limits at that point), then a judge can 
find that the jurisdiction was on notice 
and may have weakened its statutory 
immunity. That could make the question 
of road design a question of fact for a 
jury to decide.

discretionary immunities address 
decisions that a jurisdiction makes, 
such as whether to add a left turn 
arrow to a traffic light or whether 
to post a four-way stop at a given 
intersection. Every traffic light is 
expensive, and every traffic flow 
decision has consequences. Many 
states provide discretionary immunity 
to public entities based on a 
jurisdiction’s decisions as to how to 
spend public funds.

As another example, jurisdictions 
typically have design immunity from
pedestrian/car accidents that occur in
crosswalks. However, what happens if 
a town knows there are problems at the
crosswalk and provides red flags for
pedestrians to wave at drivers to get 

them to stop? If someone does gets hit 
by a car, is your jurisdiction protected 
because you made a good faith effort 
to remedy the problem or will you be 
sued because you didn’t do enough 
to remedy a known hazard? did the 
efforts to improve pedestrian safety 
actually increase your exposure?

While most state immunity statutes 
have similar language, it’s important to 
understand your state’s laws and how 
the courts have interpreted them.

nevada’s principal immunity rules, 
embedded in the nevada Revised 
Statute, essentially hold that ignorance 
is bliss. According to Robert Osip, Risk 
Manager for the City of Henderson, “If 
we’re not on notice, then we cannot be 
held responsible.” Once a road defect 
becomes known, whether because of 
a citizen complaint, a report from a 
watchful beat cop, or an accident, then 
the jurisdiction must correct the defect. 
If it doesn’t, then the public entity may 
be open to liability.

Like nevada, Michigan’s immunity 
statute has a notification provision. 
However, it goes a step further. 
“basically if you know of a pothole, 
or should have known, and didn’t 

repair it within 30 days, then you are 
potentially liable,” says John Anderson, 
director of Risk Management and 
Safety for Macomb County. Similarly, 
public entities in Michigan have design 
immunity from pedestrian/car accidents 
that occur in the improved portion of 
the highway. but a jurisdiction could be 
found liable if a pedestrian trips and 
falls over a pothole in the crosswalk 
located on the improved highway.

As with road claims, states typically 
have immunity from sewer back-

up claims. “We cannot be held 
responsible for a backup on the main 
line unless we knew there was a 
problem,” says Osip. The exception is 
where a jurisdiction is doing work on 
the main line (and thus is responsible 
for the problem). Most sewer back-up 
problems can be traced back to the 
lateral line—addressing those is the 
property owner’s responsibility.

Mitigating Risk
best practices can pick up where 
statutory immunities end. “Prevention 
is key,” says Mary Stewart, director 
of Research and development at the 
Public Entity Risk Institute. “There are 
programs you can put in place to 
encourage employees to look for and 
report potential hazards.”

Robert Osip agrees. “Our road 
engineers cannot solve all the 
problems, so we count on others to 
report hazards,” he says. He points 
to police officers on patrol, other city 
employees, and even everyday citizens 
as good sources for identifying road 
hazards and other potential problems.

Osip also points out that most citizens
don’t care if the road belongs to your
jurisdiction, the state, the federal 

government or a homeowners 
association—they just want the problem 
fixed. “From a customer relations point 
of view,” he says, “it ‘s important to 
point a caller in the right direction and 
not just say ‘it’s not my problem.’”

Other best practices include:

• Routine maintenance. “We’re a
fourseason state,” says Macomb 
County’s Anderson. “We must 
be cognizant of weather impacts 
on our roads. We refresh road 
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markings and resurfacestreets in 
the spring, summer, and fall, and 
work hard to keep roads passable 
in the winter.”

• Recordkeeping. “It’s not enough
 to do the work, you must 
 document it,” says Mayer. As  
 an example, he points out that  
 every sewer system has a design  
 and a lifespan. “You need to keep  
 records of which pipes and drains 
 are maintained, and what has 
 been replaced. Or perhaps you  
 need to document that the system  
 has been inspected by an expert  
 and found that it can be kept inuse 

for longer than the 
manufacturer’s lifespan.”

Finally, Mayer returns to the issue 
of road ownership. He stresses that 
it’s important for public entities to 
keep distinct guidelines as to which 
jurisdiction is responsible for patrolling 
and maintaining which patches of 
road. The issue of sorting out potential 
liability can be tricky, especially where 
a state entity has been contracted by 
a county to maintain the roads even 
though it doesn’t own them, or a 
private contractor has been brought 
in to handle maintenance. And Robert 

Osip warns public entities to make sure 
that the private contractors they hire 
to do road work have solid insurance 
policies. If they don’t, they could 
end up paying out a lot of money if 
something goes wrong. u
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