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ReAl eStAte brokers are generally 
aware of their obligation 
to disclose known material 
property defects to prospective 
buyers. For instance, if a real 
estate broker is aware that 
a property has continuing 
drainage problems, the broker 
should disclose the condition 
to potential buyers. even 
though the disclosure may 
discourage sales, withholding 
this information opens the broker 
to a claim alleging negligence, 
negligent misrepresentation, or 
even fraud.

However, sometimes the 
information learned by a broker 
is not readily recognizable as 
information that a buyer would 
consider to be material to their 
decisions about purchasing 
property and establishing an 
offering price.

take a look at the following 
actual claim scenarios that 
resulted in lawsuits against 
realtors alleging failure to 
disclose. Would you recognize 
these conditions requiring 
disclosure to prospective buyers?

Scenario #1: the developer of 
a subdivision commissioned 
groundwater testing as required 

by state law in connection with 
a storm water mitigation project 
for the subdivision. the report 
revealed that groundwater 
contamination was within legally 
acceptable limits. the buyer of a 
house in the subdivision alleged 
that both the seller and the 
seller’s broker were obligated to 
disclose that groundwater testing 
had been performed, he 
would have lowered his bid
for the property.

Scenario #2: A buyer purchased 
undeveloped land in a remote 
area to build a home. After the 
sale was complete, the buyer 
sued the broker for failure 
to disclose the high cost of 
running utilities to the site and 
alleged that this caused them 
to overpay for the property and 
delayed construction.

Scenario #3: A buyer purchased 
two adjoining residential lots 
from a broker, allegedly with 
plans to build a home on one 
of the lots. the buyer later 
discovered that the lot selected 
for building was below minimum 
lot size requirements in that 
city. the buyer alleged that the 
broker knew the minimum lot size 
requirements and was obligated 
to disclose this.

None of these three conditions 
could be viewed as material 
property defects, and yet in 
each case both the seller and 
their broker were sued for failing 
to disclose this information. 
While liability in each of these 
cases was strongly contested 
and the obligation of the broker 
to make such disclosures was 
questionable, each lawsuit was 
allowed to proceed on its merits.

In each case, a central issue 
separating fact from fiction 
came down to documentation. 
What did the brokers know 
about the conditions? When 
did they communicate with 
the sellers regarding their 
disclosure obligations?

the defense of an e&O claim 
often relies heavily on written 
documentation evidencing 
communications between the 
parties. One widely used risk 
management technique is to 
provide buyers with a written 
recommendation to commission 
an independent home inspection. 
Although this is useful, home 
inspections can’t cover all 
conditions that a buyer might 
consider material to their 
purchasing decisions. While 
brokers can err on the side of 

(continued on back)

Sp
ri

ng
 2

00
4

fulf ill ing your diScloSure dutieS 
I n  amb iguou s  s i t ua t i on s ,  do cumen ta t i on  i s  key  t o  s t ay i ng  ou t  o f  t r oub l e



caution in alerting buyers to 
such conditions, documenting 
conversations with potential 
buyers is an essential risk 
management activity.

It’s not always easy to 
decide what to document 
in conversations with many 
prospective buyers. Consider  
the following:

Did the prospective buyer • 
disclose their intended use for 
the property? 

Did the prospective buyer • 
inquire about the physical 
condition of the property? 

Did the prospective buyer • 
inquire about conditions other 
than the physical condition of 
the property, such as zoning 
laws or utility access? 

Did you provide additional • 
information that could be 
important in evaluating the 
future value of the property 
or costs to develop or 
improve it? 

If the answer to any of these 
questions is yes, document these 
conversations in your client files. 
Using a standard format helps 
ensure that important facts are 
documented. Documentation 
should consistently include:

the date, time and location 1. 
of the conversation (note if 
discussion was via telephone) 

the names of the participants 2. 

the question posed by  3. 
the prospect

the response provided, 4. 
noting specifically your 
recommendations for further 
follow up by the prospect 
(e.g., investigate zoning 
laws, obtain estimates to 
install utilities) 

Information you volunteered 5. 
that could be relevant to 
future value or development/
improvement costs 

Use your professional judgement 
in determining whether or 
not this information should be 
included in a follow up letter or 
email to the prospect. If it’s your 
custom and practice to follow up 
with sales prospects by letter or 
email, it’s a good idea to use this 
communication to recap what 
you discussed when you met.

Always consult with your 
attorney and your state or local 
realtors association regarding 
your legal duty to make 
disclosures to prospective buyers, 
as state law varies substantially. 
A tool you may find useful is the 
pocket practice aid “Property 
Disclosures: What You Need 
to Know,” published by the 
National Association of Realtors, 
available on their web site at  
www.ReAltOR.org.

In the end, consistent 
documentation of your 
conversations with buyers and 
prospects will help you avoid 
potential misunderstandings and 
disputes regarding disclosures, 
and serve as essential evidence 
in defending you in the event of 
a claim.

This article should not be constructed as 
legal advice or a legal opinion on any factual 
situation. As legal advice must be tailored 
to the specific circumstance of each case, 
the general information provided herein is 
not intended to substitute for the advice of 
professional counsel.

The statements, analysis and opinions set 
forth in this article are solely those of the 
author and do not reflect the statements, 
opinions or analysis of any third party, 
including CNA or any of its subsidiary or 
affiliated companies. CNA does not make 
any representations, endorsements, or 
assurances about information contained 
on such sites. The views, statements and 
materials contained on these web sites are 
solely those of the owners of the sites.

The purpose of this article is to provide 
general information, rather than advice 
or opinion. It is accurate to the best of the 
authors’ knowledge as of the date of the 
article. Accordingly, this article should not be 
viewed as a substitute for the guidance and 
recommendations of a retained professional. 
In addition, CNA does not endorse any 
coverages, systems, processes or protocols 
addressed herein unless they are produced 
or created by CNA.

CNA is a service mark registered with the 
U.S. Patent and Trademark Office. Copyright 
© 2007, Continental Casualty Company. All 
rights reserved.
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