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RECENT amendments to the Florida 
Statutes and Florida Administrative 
Code impose new burdens on real 
estate brokers and agents to report 
on the status of escrow deposits 
in transactions in which they are 
involved and stiffen penalties for 
mortgage fraud, making it a second 
degree felony. Licensees will be 
expected to take a more active role 
in matters relating to receipt and 
placement of escrow payments and 
face signifi cant fi nes and prison 
time for improper mortgage 
related conduct.

New Escrow Deposit 
Reporting Requirements for 
Real Estate Licensees

The Florida Real Estate Commission 
amended the defi nition of “deposit” 
in Rule 61J2-14.008 of the Florida 
Administrative Code on December 
6, 2007.1 The amendment was 
authorized by Section 475.25(1)
(k), Florida Statutes, which required 
the Commission to establish rules 
for licensees to maintain records 
of deposits into escrow.2 In the 
amendment, the Commission placed 
three new requirements on licensees 
with regard to deposits which are 
“placed or to be placed” with an 
attorney or title company under the 
terms of the purchase agreement.

The fi rst amendment requires the 
licensee to indicate the name, 
address, and telephone number of 

the title company or attorney with 
whom the funds are to be deposited 
in escrow on the purchase 
agreement.3 Previously, the licensee 
was required only to provide the 
name and address of the title 
company or attorney.4

The second amendment requires the 
licensee to make a written request 
to the title company or attorney for 

written verifi cation that the deposit 
has been received,5 within three (3) 
days after the deposit is due under 
the contract. This is slightly more 
onerous than the previous rule, 
which did not provide the exact 
time frame or method for obtaining 
written verifi cation that a deposit 
has been received.6

The third amendment requires the 
licensee to provide seller with a 
copy of the written verifi cation 
of the deposit within ten (10) 
business days of the date that the 

licensee sent the written request 
for verifi cation to the escrow 
agent.7 Previously, there had been 
no requirement that the licensee 
provide such notifi cation to seller.

Collectively, these new requirements 
place heavier burdens on the 
licensee to verify and document the 
placement of deposits with a title 
company or attorney.

New Penalties for Mortgage 
Fraud

Governor Crist signed House 
Bill 743 on May 28, 2008, to 
take effect on July 1, 2008.8 The 
Law amends Section 817.545, 
Florida Statutes, which defi nes and 
provides penalties for mortgage 
fraud.9 Specifi cally, the Law 
provides that a violation of Section 
817.545(2), Florida Statues, 
involving a loan valued at more 
than $100,000.00, constitutes a 
second degree felony.10 As such, 

‘Collectively, these new 
requirements place heavier 

burdens on the licensee to verify 
and document the placement of 
deposits with a title company 

or attorney.’
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after July 1, 2008, mortgage 
fraud shall be punishable by up to 
fi fteen years in prison11 or a fi ne 
of up to $10,000.00.12 This is an 
increase from the current version 
of the Statute, which designates all 
violations as felonies in the third 
degree,13 punishable by up to fi ve 
years in prison14 or a fi ne of up 
to $5,000.00.15

Relation Between the two 
Amendments

These two amendments are a 
part of a greater effort by the 
legislature to respond to the role 
mortgage fraud has played in the 
high number of foreclosures that 
have recently occurred in Florida. 
As an example, both amendments 
come into play where a buyer has 
not been pre-approved for a loan 
but has reached an agreement to 
purchase a property. A potential 
lender will look to any money that 
the buyer has already deposited 
in escrow as equity in the house. 
That equity will affect the lender’s 
decision to extend a loan to the 
buyer. If that equity does not 
actually exist because the money 

was never deposited in escrow, the 
lender has extended a loan at a 
greater level of risk than anticipated.

Rule 61J2-14.008 places additional 
burdens on real estate brokers and 
sales associates to document and 
verify deposits in an attempt to 
minimize the occurrence of such 
situations. The licensee is required to 
provide the seller with verifi cation of 
a deposit in escrow. If the licensee 
intentionally omits or misrepresents 
that verifi cation, the licensee may 
be found to have violated Section 
817.545(2)(a), Florida Statutes. 
That section defi nes mortgage fraud 
as a person knowingly making 
a material misrepresentation or 
omission during the mortgage 
lending process to be relied on by a 
lender.16 Before the amendments to 
Rule 61J2-14.008, a licensee was 
not required to provide verifi cation, 
so a licensee with knowledge that a 
deposit into escrow never occurred 
probably would not have fallen 
under the mortgage fraud statue. 
After the amendments, that licensee 
may be convicted of a second 
degree felony if the loan applied for 
involved more than $100,000.00.
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Risk Management Reporter thanks Eric Borgia, 
attorney in the real estate division of Henderson/
Franklin Attorneys at Law, for his assistance: 1715 
Monroe St., Fort Myers, FL 33902-0280; tel: 239-344-
1100; fax: 239-344-1200.

The purpose of this article is to provide general 
information, rather than advice or opinion. It is 
accurate to the best of the authors’ knowledge as 
of the date of the article. Accordingly, this article 
should not be viewed as a substitute for the guidance 
and recommendations of a retained professional. 
In addition, CNA does not endorse any coverages, 
systems, processes or protocols addressed herein 
unless they are produced or created by CNA.

Any examples are for illustrative purposes only and 
any similarity to actual individuals, entities, places or 
situations is unintentional and purely coincidental. In 
addition, any examples are not intended to establish 
any standards of care, to serve as legal advice 
appropriate for any particular factual situations, or 
to provide an acknowledgementthat any given factual 
situation is covered under any CNA insurance policy. 
Please remember that only the relevant insurance 
policy can provide the actual terms, coverages, 
amounts, conditions and exclusions for an insured. All 
CNA products and services may not be available in
all states and may be subject to change without notice.
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