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FEW THINGS are more important to 
many Americans than their homes. 
Maybe your family owns a ranch 
in the heartland, or a big rambling 
Victorian house in rural New England 
or a condominium in Washington, DC. 
Whatever your personal preference, 
the bottom line is that many of us have 
purchased at least one home.

In fact, according to U.S. Census 
Bureau data from the fi rst quarter of 
2004, 68.6 percent of Americans 
currently own a home. Homeownership 
rates are highest in the Midwest (at 
73.5 percent), with the South ranking 
second (at 70.3 percent), and the 
Northeast and West recording slightly 
lower rates. All of which means that 
many Americans are heavily invested 
in their homes—both fi nancially       
and emotionally.

And that’s where the trouble comes 
in. Whether you’re an agent or a 
broker, or you work for a title company 
or appraise real estate for a living, 
chances are you occasionally run into 
disgruntled new homeowners who feel 
they were misled or believe they were 
sold on a bad property. And while 
avoiding lawsuits from unhappy clients 
isn’t always possible, there are some 
steps you can take to mitigate your risk.

“As housing prices rise, there is a 
perception that disgruntled buyers 
are more likely to fi le claims and 
take their grievances to court,” says 
Jerry Magrogan, a partner in the 
law fi rm of Monshower, Miller & 
Magrogan. “If they think they’ve paid 
too much, it magnifi es both real and         
perceived defi ciencies.”

Magrogan and partner Richard 
Miller sat down and talked with Risk 
Management Reporter about some of 
the claims they have seen and what 
others can do to avoid ending up in 
similar situations.

Practice Full Disclosure
“Nondisclosure is the largest category 
of claims fi led against agents and 
brokers,” says Richard Miller. “If you 
question whether you should disclose 
something, 99 percent of the time you 
should—in writing.”

Miller recounts the story of an agent 
sued by a homeowner over an adverse 
zoning decision that was fi nalized two 
weeks after the sale was completed.

“When preparing to list his home for 
sale, the owner mentioned in passing 
to the agent that the county had 
been talking for years about possibly 
widening the road that abuts his 
property,” says Miller. “But he also 
assured the agent that nothing was 
going to come of it.” Miller notes that 
the agent took the seller at his word. 
Then, two weeks after the sale went 
through, the county opted to proceed 
with the road expansion and took up 
an option on part of the new owner’s 
land. Naturally, the buyer was 
less than happy. 

“Real estate agents often think that if 
the issue doesn’t have to do with bricks 
and mortar, then it’s not their problem,” 
says Richard Miller. “The agent in 
this case made the mistake of just 
accepting her client’s word.” 

So what should the agent have done? 
Miller would have advised her to draft 
a written disclosure stating that the 
road expansion issue has been up for 
discussion by the zoning commission, 
thus shifting the burden to potential 
buyers to research its applicability.

Jerry Magrogan adds that another 
issue related to nondisclosure, mold 
contamination, is also getting a lot of 
attention these days. He points out that 
a lot of sellers have had cleanup done 
at some point. “If it is a past problem, 
many realtors think this isn’t something 
they have to address,” says Magrogan. 
“But mold problems often recur.”

To avoid a possible mold contamination 
claim coming back to haunt sellers and 
their agents, Magrogan advises his 
clients to disclose the past problems 
and the steps the homeowner took 
to remedy the situation. “Similar 
disclosures should be made with 
any major repairs, including fl ood 
damage.” After all, he and Miller 
agree, the more (continued on back)

‘Real estate agents often think that 
if the issue doesn’t have to do 

with bricks and mortar, then it’s 
not their problem.’
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information a seller can provide to 
prove the prior repairs were made—
and were made by licensed tradesmen 
working according to code—the 
better insulated agents will be against    
future claims.

Avoid Confl icts of Interest
As everyone in the real estate business 
knows, it’s not only agents and brokers 
who have to mitigate risk. Appraisers, 
too, sometimes fi nd themselves caught 
up in the legal system—particularly 
when property values or the condition 
of the property is at issue.

To avoid problems, Jerry Magrogan 
recommends that appraisers avoid 
using as comparables other properties 
they have appraised in the past year. 
“Certain lenders go into the market 
and use the same appraisers over and 
over,” he explains. “This has led to 
accusations, particularly in areas with 
urban renewal, that lenders are ‘self-
generating’ the market.”

Similarly, his partner notes that 
appraisers need to make sure they 
make every reasonable effort to get 
the information they need to complete 
their reports. Take rental properties, 
for example. Miller says that his fi rm 
is seeing “a lot of income stream 
properties where the appraiser has 
taken the mortgage broker’s word 
when it comes to information about 
the contract price and the rental 
price, without looking at either 
the contractor’s lease or the sales 
contract.” Then the appraiser attaches 
a page of rental property comps—but 
he doesn’t know fi rsthand that they 
are in fact comparable. As a result, 

Miller recommends that appraisers who 
aren’t able to obtain copies of all the 
documentation include a disclaimer in 
their reports that clearly makes 
this point.

Appraisers can also avoid a lot of 
problems by “taking lots of pictures, 
not just of the outside of the property 
you are inspecting, but of the inside 
too,” says Miller. He points out that a 
lot of suits are litigated months—and 
sometimes years—after a sale is 
completed, making it diffi cult without 
photographs to establish the condition 
of the property at the time the appraisal 
was done.

“Photographs can help to establish 
that a property was not, in fact, in 
‘deplorable condition,’ and to prove 
that the appraiser was not negligent in 
his work,” Miller adds.

Do Your Homework
Beyond disclosure and lots of back-up 
documentation, both lawyers agree 
that a little extra work up front can help 
protect you later. For example, says 
Jerry Magrogan, “don’t just rely on 
the information in the Multiple Listing 
Service, because it is often incorrect.” 

Magrogan cites the case of an agent 
who listed a property as being built 
in 1981 that turned out to be 20 
years older. The error resulted in a 
major lawsuit over both lead paint 
contamination and asbestos. “Although 
the agent may be legally entitled to 
rely on the information in the Multiple 
Listing Service,” says Magrogan, “a 
little further investigating likely would 
have turned up the discrepancy.” He 

recommends that an agent double-
check all MLS information with the 
seller (who in this case probably knew 
that the property was 40 years old). 
He also suggests asking other agents in 
the offi ce who may be familiar with 
the neighborhood.

Another reason that agents get in 
trouble, both Magrogan and Miller 
agree, is that they give too much help 
to their clients. They note that sellers 
and buyers often turn to their real 
estate agents for advice in fi nding a 
painter, a plumber, an electrician, a 
roofer, or another tradesman. While 
the temptation is to offer a suggestion, 
both partners advise against this. 
“Either give your client a list of people 
to choose from or tell him you’re not 
in the repair business,” says Richard 
Miller. “You don’t want to make a 
recommendation, because you’re the 
person they’re going to blame if they 
have a bad experience.”

Finally, Jerry Magrogan stresses 
that “it’s always easier to defend 
realtors who do their paperwork. The 
standard forms provide a good deal 
of insulation.” While this advice isn’t 
rocket science, both Magrogan and 
his partner emphasize that too many 
people use outdated forms or forget to 
include the mold, underground storage 
tank and other disclosure forms that 
may be required in their states. While 
keeping your paperwork up to date, 
practicing full disclosure, and avoiding 
confl icts of interest might not always be 
enough to avoid a lawsuit, it could just 
help secure a favorable outcome.
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