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STRIP AWAY all the fancy terms and 
techno-babble, and managing risk is 
neither new nor inherently diffi cult. 
Rather, it’s all about doing the right 
things, the right way, at the right 
time. In the real estate world, that 
means—above all—making sure your 
documents are in order and that you 
disclose what you know or discover 
about the property or land your client is 
interested in buying or selling.

Of course, it’s the details that count. 
Forget to disclose something, or offer 
too much advice, and you could be 
facing a lawsuit from an unhappy 
buyer. Risk Management Reporter 
talked to two real estate attorneys to 
fi nd out some of the common mistakes 
they’re seeing in their practices and 
to get advice on how you can avoid 
having problems of your own.

“A frequent problem in a hot market,” 
says Fred Trester, a partner with 
Manning and Marder in Los Angeles, 
“is real estate agents who get their 
clients into two contracts at the same 
time.” The problem arises, he explains, 
when an agent doesn’t properly 
cancel one contract before selling to a   
second buyer. 

Trester offers an example: a buyer 
who makes an offer, and a seller who 
makes a counteroffer. Meanwhile, a 
second buyer makes an offer. So the 
seller’s agent calls up the fi rst buyer’s 
agent to see whether her client is going 
to respond to the counteroffer before it 
expires. And she says, “Oh, the price 
is too high.” If the seller’s agent accepts 
the second offer without getting a 
written revocation from the fi rst buyer, 

she could be in trouble if the fi rst buyer 
later decides to accept the counteroffer.

One way to avoid such problems, 
says Trester, is for agents to have 
their clients include a contingency in 
any subsequent contract that makes 
it clear that the contract is “subject to 
cancellation of the fi rst buyer’s offer.”

A second problem in a hot market, 
according to Trester, is forgetting to 
include a key form in the rush to get 
documents signed and deals sealed. 
For example, an agent may neglect to 
include in a contract that the purchase 
is “contingent on seller closing escrow 
on a new home.” He cites a case in 
which the contingency was put into the 
Multiple Listing Service but never made 
it into the actual sales contract.

Another major problem, which Trester 
calls “the granddaddy of all the bad 
issues that come up for real estate 
agents,” is knowing something material 
and failing to disclose it. “I’m always 
encouraging and recommending that 
people disclose everything, even if 
they think it is immaterial, repaired, or 
otherwise not relevant,” says Trester.

According to the Los Angeles-based 
attorney, “This is really a matter of 
judgment. There are legitimate issues 
that agents don’t think are material.” 
He cites, as an example, a seller 
who had a new roof put on his home 

earlier in the year in order to address 
a leakage problem. The new roof 
becomes a selling point, and his 
agent advertises the new roof without 
mentioning the prior leakage. If the 
leak had resulted in signifi cant water 
or mold damage, however, there could 
be a problem. The moral of the story, 
says Trester, is that “every little piece 
of information that an agent has should 
be disclosed.”

Ned Blumenthal, a partner with 
Weissman, Nowack, Curry & Wilco 
in Atlanta, offers another example 
of how agents can get into trouble. 
Georgia’s standard real estate form, 
which is used in over 90 percent 
of all residential transactions in the 
state, specifi cally references a seller’s 
property disclosure form. But who’s 
actually fi lling it out?

Blumenthal cites a disclosure case 
involving an agent who fi lled out 
and signed the property disclosure 
form for her clients. She argued in 
her own defense that the property 
was expensive and that her high-end 
clients expected her to take care of the 
paperwork for them. So when the new 
owners were unhappy about something 
and sued, the clients—who hadn’t been 
asked to disclose anything—were able 
to walk away from the lawsuit. But 
not the agent.

(continued on back)

‘Don’t fi ll it out for the seller—
no matter what.’
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Blumenthal stresses that the disclosure 
form is a seller’s form. “It is not an 
agent’s property disclosure form,” he 
says. “Don’t fi ll it out for the seller—no 
matter what. Don’t check the boxes, 
and don’t sign it. Give the seller the 
form, and ask him to fi ll it out.”

In addition, the Atlanta-based attorney 
notes that if an agent has knowledge 
of something specifi c that the seller 
has not disclosed, he needs to talk 
to his client. “As a practical matter, 
if an agent cannot convince a seller 
to disclose the information, then he 
should walk away from the contract,” 
says Blumenthal. While it’s hard to 
walk away from a potential sale, the 
alternative—potential embroilment in a 
lawsuit—is a lot worse.

Of course, there are also times that 
agents don’t know something but are 
alleged to have known about it. It’s 
very hard to protect against these 
cases, and they do sometimes end up 
in court. That’s when being able to 
document that you have a track record 
of good disclosure comes in handy.

Name Your Sources
Unlike journalists, who protect their 
sources zealously, real estate agents 
should reveal their sources early and 
often. Whether it’s the tax assessor 
who has provided the square footage 
number you’re using in your housing 
advertisements (“per tax assessment, 
square footage is…”) or the neighbors 
who have praised the schools 
(“according to the neighbors, the 
schools are great!”), always make sure 
the buyers know just whose information 

you are relying on in making 
representations about a property and  
a neighborhood.

Blumenthal cites the case of a buyer 
who asked his agent to fi nd out about 
a hunting club in the woods adjacent 
to the house he was interested in 
purchasing and a county landfi ll about 
a mile away. The agent talked to 
someone in the city council’s offi ce who 
said that the hunting club owned the 
land but had not used it for years and 
that the landfi ll was 99 percent full. 
When it’s full, said the source, that’s it.

Six months later, the hunting club sold 
its land to the landfi ll. And the landfi ll 
became a regional landfi ll, with trucks 
arriving day and night to dump all 
kinds of garbage. The buyer sued     
the agent.

“It just didn’t seem fair that the agent 
should have to guarantee the accuracy 
of the information that was reported 
back. After all, she was more or less 
doing a favor for her client,” says 
Blumenthal. Georgia real estate law 
was subsequently amended so that 
as long as an agent discloses the 
source of his or her information and 
doesn’t have actual knowledge that 
the information is false, then he or she 
is not liable. Again, it’s important to 
qualify the source of any information 
you pass along and remember to 
disclose, disclose, disclose.

For more tips on disclosure and other risk 
management topics, be sure to visit our 
website, www.PlanetRealtyChoice.com. 

Tips for Staying Out 
of Trouble

Risk Management Reporter asked Fred 
Trester and Ned Blumenthal to offer some 
best practices for real estate agents. Here’s 
a compilation of what they said.

Interview your seller. It’s important • 
to ask the seller about any problems 
they may have had with their property. 

Disclose what you learn. Even if • 
the seller tells you something you 
think isn’t material, it’s still smart 
to disclose it. “This is harder to do 
in a down market,” acknowledges 
Trester, “but it’s still critical.”

Confi rm everything in writing. Document • 
your fi le, including all recommend-
ations. “It’s also important to make sure 
people sign for any documents you may 
give them,” says Trester. “And don’t 
forget to keep copies for your fi les.”

Identify your sources when making • 
representations. “It’s also critical to 
make sure that your client knows that 
you are passing along information, 
but have not verifi ed it,” says Trester.

Don’t ignore the red fl ags. Trester • 
stresses that “if there’s a red fl ag, as a 
fi duciary you had better do something 
to investigate it or point your client in 
the right direction.” So make sure you 
read any reports that come in (title, 
soil, and so forth), and pull and read 
any other reports the fi rst ones might 
reference. If you don’t read these, put 
it in writing that you’re not going to 
look at them and your client ought to. 

Always deliver bad news right away. • 
“Don’t sit on bad news and hope 
that it will somehow get better,” 
says Blumenthal. “It won’t.”

Resolve claims early. The longer a • 
problem lingers, the more complications 
can arise—and the harder it is 
to resolve. 
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